the majority's reliance upon Secretary of Labor v. Kenny Richardson, 3 FMSHRC 8,
12 n.7, aff'd, 689 F.2d 632 (6th Cir. 1982), cert, denied, _U.S._, 77 L. Ed.
2d 299 (1983), is certainly in conflict with one of two express reasons stated
therein by the Commission: "Virtually all of the hearsay was corroborated by
direct evidence."

The majority's reliance upon Hayes v. Department of the Navy, 727 F.2d 1535
(Fed. Cir. 1984), is similarly flawed, Hayes involved the hearsay use of agency
records in a hearing before the Merit Systems Protection Beard on an appeal of
Mr. Hayes' discharge. The record at issue detailed the circumstances of the
employee's conviction for assault and battery on a 10-year-old female child.
The record was developed by a Navy Captain, who had "prepared a memorandum for
the record which reflected in detail his conversation with Mr. Hayes, his
attorney, and with the prosecuting attorney..." 727 F.2d at 1536. It is note-
worthy that this record was a contemporaneous one, on an issue the employee did
not dispute.  The employee had been advised, before the hearing, of his right to
see and copy any part of the record developed by the Navy and had not done so.
In accepting the hearsay, the court also relied on the fact that it was submitted
as required by properly promulgated regulations of the MSPB. 727 F.2d at 1538-39.

Surely the hearsay evidence at bar, i.e., the testimony of two MSHA inspectors
which completely lacks detail or any form of corroboration, is in no way analogous
to fcke Hayes memorandum detailing the circumstances of a criminal conviction,
which conviction was admitted by the employee.

Despite the inherent weakness of the Secretary's case, the majority has
concluded, relying upon Richardson v. Ferales, 402 U.S. 389 (1971), that hearsay
evidence may constitute substantial evidence, and that in the instant case the
subject hearsay evidence is substantial evidence.

Although we do agree that under certain circumstances hearsay evidence may
constitute substantial evidence, we find the majority's reliance upon Perales to
be erroneous. The quality, quantity and precision of the hearsay evidence
reviewed by the Court in Perales was far superior to the instant hearsay evidence.

In Perales,   the Supreme Court held that written medical reports prepared by
licensed physicians who had Independently examined a disability claimant could
be received as evidence despite their hearsay character and could constitute
substantial evidence supportive of a finding adverse to  the claimant when  the
claimant had not exercised his right  to subpoena the reporting physicians and
thereby avail himself of  the opportunity to .cross-examine them.    In reaching its
decision,  the Court carefully outlined several factors pertinent to the written
reports which  the Court felt would "assure underlying reliability and probative
value."    402 U.S.   at 402.

The Court noted  that  the social security administrative agency sponsoring
the hearsay evidence operated as an adjudicator and not as an advocate.    Certainly
MSHA's posture as an enforcement agency in the instant case is not analogous.

The Court noted that the written medical reports were routine,  standard and
unbiased,  and prepared by licensed physicians who were specialists who had
personally examined the disability claimant.    The Court further noted  that  the
range of examinations  (five)  was impressive and represented a "careful endeavor
by the state agency and  the examiner to ascertain the truth,"    402 U.S.  at  404.
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